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Municipal Council of Sydney v Bourke
Full Court — Windeyer | (1)

* 'This, to say the least of it, was unfortunate, as had Sir Barnes Peacock
examined it, it seems to me that he could hardly have come to the conclusion
. which he did, without saying that he differed from the learned Judges of the
Court of Queen's Bench, and probably we should not have been placed at
times in the somewhat awkward position, if our endeavours to distinguish it
were unsuccessful, of having to follow a decision which, because given by
our Appellate Court, commanded our assent, though it appeared to conflict
with a decision of the Court of Queen's Bench, which convinced our reason




Municipal Council of Sydney v Bourke
Full Court — Windeyer | (2)

* Therefore with every desire, not only as a Judge dutifully to uphold the
. authority of the decisions of the Judicial Committee of the Privy Council as

the final Court of Appeal of England's Colonial Empire, but as a colonist
regarding it as a link uniting the peoples of the two countries, anxious that its
decisions should command our intellectual respect, I cannot help respectfully
expressing a doubt whether the judgment of Sir Barnes Peacock would be
regarded, to the extent of the plaintiff's contention, as correctly stating the
law, by the Courts of England which are not bound by it; or by the Privy
Council when reconsidering the case under the light of recent decisions...
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Municipal Council of Sydney v Bourke
Judicial Committee ot the Privy Council

* Their Lordships, for the reasons which have been indicated, have
. arrived at the conclusion that the judgment of the Supreme Court

cannot be supported. Whether the law is in a satisfactory state, it
is not for your Lordships to say. Weighty reasons have been
adduced both for and against the liability sought to be established
in the present action. It is for the Legislature to determine to
which side the balance indicates.
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